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 1.  TIME:  8:30   CASE#: MSC08-02958 
CASE NAME: VALLEY COMMERCIAL VS WINDSOR 
HEARING ON MOTION TO/FOR LEAVE TO FILE SECOND AMENDED 
CRS-COMPLAINT FILED BY WINDSOR WALNUT CREEK APARTMENTS, LLC, 
* TENTATIVE RULING: * 
 
Defendants-in-intervention Windsor Walnut Creek Apartments, LLC, Patrick Nesbitt, Sr., and 
Patrick Nesbitt, Jr. (collectively, “Windsor”) have filed a motion for leave to file a second 
amended cross-complaint (“2ACC”) (the “Motion”). The Motion is opposed by cross-defendants 
CBRE, Inc., Andrew Behrens, John Churton and Todd Vitzthum (collectively, “CBRE”). 

First, the Motion was set on shortened time at Windsor’s request. The reply brief was due at 
noon at September 23, 2016. It was filed late. Although it was not excessively late, it was late 
nonetheless. The Court exercises its discretion to consider the late-filed reply papers, but in the 
future, the parties are to observe deadlines strictly; particularly when, as here, a matter is set on 
shortened time at the request of one of the parties. 

Addressing the merits of the Motion, Code of Civil Procedure § 473(a)(1) provides the Court 
discretion to permit a party to amend its pleadings. The general rule is that the Court should 
exercise this discretion liberally in favor of amendments, to permit the resolution of all disputed 
matters between two parties in a single proceeding, up to and including trial. See, e.g., Lincoln 
Prop. Co., N.C., Inc. v. Travelers Indem. Co. (2006) 137 Cal.App.4th 905, 916; Mesler v. Bragg 
Mgmt. Co. (1985) 39 Cal.3d 290, 296-297. 

Indeed, “it is an abuse of discretion to deny leave to amend where the opposing party was not 
misled or prejudiced by the amendment.” Kittredge Sports Co. v. Super. Ct. (1989) 213 
Cal.App.3d 1045, 1048. It is unclear if Windsor could have sought leave to amend the cross-
complaint sooner, but even assuming, arguendo, that it could have, delay alone is insufficient to 
warrant denying a motion for leave to amend. Id. Rather, CBRE must demonstrate that 
permitting the amendment will cause it to suffer prejudice. 

Delay in Seeking Amendment 

The opposition focuses primarily on Windsor’s delay in seeking leave to file the 2ACC. But, as 
stated above, delay alone is not a sufficient ground for the Court to deny leave to amend.  

Prejudice exists where the amendment would impinge a party’s ability to effectively defend itself 
at trial. Estate of Murphy (1978) 82 Cal.App.3d 304, 311 (with “the jury in the box” and “the trial 
ready to proceed,” proposed amendment opened up entirely new field of inquiry without any 
satisfactory explanation as to why this major change in point of attack had not been made long 
before trial; further, there was no opportunity for parties to conduct any discovery). See also 
Magpali v. Farmers Group, Inc. (1996) 48 Cal.App.4th 471, 486-487 (amendment proposed on 
the eve of trial and would not permit defendant sufficient time to discover or depose the 
witnesses who would support the new allegations or to marshal evidence to oppose the claim); 
P&D Consultants, Inc. v. City of Carlsbad (2010) 190 Cal.App.4th 1332, 1345 (amendment not 
sought until after trial readiness conference). 

In all of these cases, prejudice to the opposing party was found due to the extreme proximity of 
trial. “Where the trial date is set, the jury is about to be impaneled, counsel, the parties, the trial 
court, and the witnesses have blocked the time, and the only way to avoid prejudice to the 
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opposing party is to continue the trial date to allow further discovery, refusal of leave to amend 
cannot be an abuse of discretion.” Magpali, supra, 48 Cal.App.4th at p. 488. 

Here, although it is true that an issue conference and trial are presently scheduled for January 
12, 2017 and January 30, 2017, respectively, the Court does not find the sort of prejudice 
described in the cases above that warranted a departure from the general rule in favor of 
permitting amendment. No jury is “about to be impaneled,” like in Magpali. No jury is “in the 
box,” like in Estate of Murphy. The issue conference has not already been conducted, like in 
P&D Consultants.   

Windsor’s delay is insufficient to warrant a departure from the general rule in favor of permitting 
amendment so that all disputed issues can be resolved in one proceeding. 

Further Discovery 

In the opposition, CBRE expresses a generalized concern that it will not have an opportunity to 
propound written discovery concerning the fraud claims. CBRE does not provide any specifics 
as to the sort of facts or documents it might need to uncover through discovery.  

In the reply papers, Windsor contends that all facts and documents relevant to the fraud claims 
have been produced. (Reply 3:2-5; Nesbitt Jr. Decl. ISO Reply, ¶¶ 5-8.) The reply papers also 
suggest that CBRE can uncover any additional facts at the upcoming depositions of Mr. Nesbitt 
Jr. and Windsor’s PMQ witness. (Reply 2:21-24.) 

Based on these representations, the Court is satisfied that no further written discovery is 
needed. However, the Court cautions Windsor that it will hold Windsor to its representation. The 
Court will not look favorably upon an attempt to use at trial any document relevant to the fraud 
claims that was not produced as of September 23, 2016 (the date of the Reply), and the Court 
will not look favorably on an attempt by either Mr. Nesbitt Jr. or Windsor’s PMQ witness to 
evade questioning concerning the fraud claims at deposition. 

Statute of Limitations 

The papers disclose that CBRE may argue that some or all of the fraud claims are time-barred. 
On reply, Windsor asserts that the discovery rule will save any of its claims that may otherwise 
be time-barred. The Court expresses no view on the merits of any statute of limitations defense 
CBRE may assert. It suffices to say for purposes of deciding the matter presently before the 
Court that resolving statute of limitations issues ordinarily is a question of fact. Romano v. 
Rockwell International, Inc. (1996) 14 Cal.4th 479, 487. The Court could find Windsor’s claims 
time-barred as a matter of law only if “the uncontradicted facts … are susceptible of only one 
legitimate inference.” State Comp. Ins. Fund v. Super. Ct. (2010) 184 Cal.App.4th 1124, 1132 
(quotations and citations omitted). 

The factual record before the Court on the limitations issue is far too thin for the Court to draw 
any conclusion concerning the merits of CBRE’s purported limitations defense. Indeed, there is 
no “uncontradicted” record on which the Court could base a ruling. Only on a complete factual 
record can the limitations issue be decided appropriately. 

The Motion is granted. The 2ACC is deemed filed and served on all parties who had appeared 
in this action on or before September 13, 2016. Responsive pleadings to the 2ACC are due on 
or before October 17, 2016. 
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 2.  TIME:  8:30   CASE#: MSC08-02958 
CASE NAME: VALLEY COMMERCIAL VS WINDSOR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 The parties are to appear. 

  

 3.  TIME:  8:30   CASE#: MSC15-02074 
CASE NAME: PATSY HAAKSTAD VS. JOHN FONDNA 
SPECIAL SET HEARING ON: FINAL APPROVAL OF CLASS ACTION SET BY 
COURT 
* TENTATIVE RULING: * 
 
The parties are to appear.  They shall be prepared to update the information provided in the 
moving papers.  
 
In addition, they shall bring a document that displays the most current information and (based 
on that information) the proposed distribution of the settlement funds.  The moving papers say 
that “the valid claims account for approximately 64.56% of the Net Settlement Amount or 
$307,370.09…” but the table showing amounts payable says “Estimated Net Settlement Fund 
$476,128.” (Francisco Declaration.)  What are the updated numbers?  What happens to the 
difference between $476,128 and $307,370?   
  

  

 4.  TIME:  8:30   CASE#: MSC15-02142 
CASE NAME: SANTOS VS. GREGG DRILLING AND 
HEARING ON MOTION TO/FOR ORDER COMPELLING FURTHER RESP. TO 
DISCOVERY FILED BY FAUSTO SANTOS, MARCO ANTONIO RAMIREZ, ROBERTO 
* TENTATIVE RULING: * 
 
Pursuant to the parties’ stipulation, this motion is continued to December 1, 2016 at 8:30 a.m. 
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 5.  TIME:  8:30   CASE#: MSC16-01116 
CASE NAME: CHEMTRADE WEST VS. J.T. THORPE 
HEARING ON MOTION TO/FOR AUTH CHEMTRADE TO REPLACED DAMAGED GAS 
CLG TWR FILED BY CHEMTRADE WEST US LLC 
* TENTATIVE RULING: * 
 
If they have not reached complete agreement, the parties are to appear. The Court understands 
from plaintiff’s latest filing that the only disagreement that remains (as of the filing of that paper) 
is the length of the inspection.  If any party has any other issue with plaintiff’s latest draft, it shall 
notify the Court by 4:00 p.m. on September 28, 2016, with a copy to all parties. 
 
If the parties have reached complete agreement, they are to notify the Court by 4:00 p.m. on 
September 28, 2016.   
 
 

  

 6.  TIME:  8:30   CASE#: MSL08-00527 
CASE NAME: PALISADES VS JONES 
HEARING ON MOTION TO/FOR SET ASIDE THE DEFAULT JUDGMENT FILED BY 
RASHEEDA SAUDA JONES 
* TENTATIVE RULING: * 
 
There is no proof of service in the file.  Thus, the Court is concerned that plaintiff did not receive 
notice of this motion.   
 
If defendant served plaintiff, then she may appear in Court and present a proper proof of 
service.  If there was proper service, then, since the motion is unopposed, the Court will grant it.  
 
If defendant fails to appear, or if there was not proper service, the motion is denied without 
prejudice.  Defendant may refile it but must give proper notice to plaintiff. 

  

 7.  TIME:  8:30   CASE#: MSL15-01522 
CASE NAME: WESTERN FEDERAL VS BAUTISTA 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT FOLLOWING DEFAULT ON 
STIPULATION FILED BY WESTERN FEDERAL CREDIT UNION 
* TENTATIVE RULING: * 
 
 There is no opposition to the motion which appears meritorious.  It is, therefore, granted. 
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 8.  TIME:  8:30   CASE#: MSL15-03127 
CASE NAME: UNITED SERVICES VS. NEWKIRK 
HEARING ON MOTION TO/FOR ORDER DEEMING PLAINTIFF'S REQUEST FOR 
ADMISSIONS, FILED BY UNITED SERVICE AUTOMOBILE ASSOCIATION 
* TENTATIVE RULING: * 
 
 Pursuant to the agreement of the parties, this motion has been taken off calendar. 

  

9.  TIME:  8:30   CASE#: MSL16-01487 
CASE NAME: BH FINANCIAL VS. VILAYSACK 
HEARING ON MOTION TO/FOR ORDER TO DEEM MATTERS ADMITTED FILED BY 
BH FINANCIAL SERVICES, INC 
* TENTATIVE RULING: * 
 
There is no proof of service showing this motion was served on defendant.  It is, therefore, 
denied without prejudice. 

 


